I. INTRODUCTION
Every state except Idaho has either statutory or constitutional language reflecting the sixth amendment's right to confrontation.
2 A result similar to that required by the Constitution is provided by the commonlaw hearsay evidence rule, which prohibits the admission of evidence which the declarant has not given directly at trial and upon which he cannot be cross-examined However, the hearsay rule has been qualified by a number of specific exceptions developed by the courts and legislatures over the last two hundred years 4 Perhaps because of the similarities in result between the two rules, the courts have generally held that the right to confrontation is not violated by the admission of out-of-court statements which fit within one of the established exceptions to the hearsay rule. 5 However, recent developments in the law of hearsay suggest a need to reconsider whether the delimitation of the constitutional right can be relegated solely to the minimally acceptable degrees of trustworthiness controlling the admission of hearsay. I U. S. CoNsT. amend. VI. 2 See 5 WIGMoRE, EviDENcE § 1397, at 127 n.1 (Supp. 1962) for the various state provisions. Added to this list should be ALASKA CoNsT. art. I § 11 (accused has right "to be confronted with the witnesses against him"). Idaho's protection must rest on the due process clause of her constitution. Several states use the language "to meet witnesses face to face." See, e.g., State ex rel. Gladden v. Lonergan, 201 Ore. 163, 269 P.2d 491 (1954) or star chamber proceedings." 1 In fact some jurisdictions hold that the guarantee is satisfied as long as the prosecution presents a witnesswhether the declarant or not.' 2 However, "confront" connotes more of an active participation by the defendant with the witnesses and thus can reasonably be read as including an opportunity to cross-examine.' 3 "Witnesses" similarly must mean the declarants, rather than any witnesses who recount what the declarants or original documents said. If the sixth amendment were construed not to require the production of the declarant of the damaging statement, the accused's right of cross-examination would then be emasculated.
A certain notion of fairness has already pervaded the courts' general treatment of evidence in criminal trials.' 4 It arguably follows that the due process clause could effectively prevent the patent abuses in admitting hearsay statements. However, to suggest that the accused is sufficiently protected by the due process clause would be to regard the confrontation clause merely as a constitutional anachronism.' 5 Although the available documentary history of the Bill of Rights provides no determinative guidelines for the ongoing reinterpretation of the clause, 16 it must be assumed , in which the court held that the accused has no vested rights in rules of evidence, and no constitutional objection will be heard in a criminal trial unless accused has had no "fair opportunity to make a defense and to submit facts to the jury!'
.Ex parte proceedings no longer represent a serious threat to the individual, for constitutional protection against them has been recognized. Cf. In re Oliver, 333 U.S. 257 (1948) . 12 See, e.g., State v. Murphy, 16 RI. 528, 533 (1889). 153-54 (1945) .
15 The accused can be protected from ex parte hearings by the speedy-and-public trial provision of the sixth amendment. Cf. In re Oliver, 333 U.S. 257, 267-68 (1948) .
Courts have at times indicated that against which the confrontation clause does not protect. See 16 The standard collections of constitutional documents were consulted. E.g., that all the words of the Constitution have a real present meaning unless otherwise proven.17 The strength of the language of the clause as reasonably interpreted and the fact that courts have consistently given it objective content by interpreting it in light of the hearsay rule 1 8 make such an assumption reasonable.
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A. Federal Standards for the Right to Confrontation
The Supreme Court has said that the confrontation clause includes important rights to the individual, which the Court "has been zealous to Unfortunately he provided no indication of what the "reason of the general rule" was. In another case the Court stated that the purpose of the confrontation clause is to "continue and preserve" the right to confrontation as it existed at common law and "not to broaden it or disturb the exceptions." 22 Moreover, the Supreme Court has rarely been called upon to decide whether the right to confrontation will be extended to specific factual situations. In one of the earliest cases to reach the Court, it held that where the Government negligently allowed a witness to flee, the witness' testimony from a preliminary hearing could not be admitted at trial because of the sixth amendment's requirement.
2 3 And the Court later held that the admission of the trial record of a defendant's alleged accomplices to show that property was in fact stolen from the United States violated the confrontation guarantee.
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If any federal standard can profitably be distilled from the few cases squarely presenting the issue, that standard would be that the right to confrontation gives a criminal defendant the opportunity to face and effectively 2 cross-examine the witnesses who are testifying against him. 26 The extent to which these witnesses can be other than the original declarant depends upon whether the historically evolved exceptions to the hearsay evidence rule provide constitutionally adequate protection for the defendant. In Stein v. New York, supra, the Court affirmed a conspiracy conviction which had been based in part upon the confessions of two co-conspirators which implicated the petitioner. The Court stated that the "hearsay-evidence rule, with all its subtleties, anomolies and ramifications, will not be read into the Fourteenth Amendment." Id. at 176. However, the Court recently has shown an increasing tendency to protect individuals against state action by means of federal standards. See, e.g., Malloy v. Hogan, 378 U.S. 1 (1964) . The right to cross-examine the opposing witnesses may perhaps be considered a liberty so basic that such protection is required. Cal. 1964) , held that "the right of the accused to cross-examine and confront prosecution witnesses in a state criminal trial is guaranteed by the due process clause of the Fourteenth Amendment." The Government had offered only a transcript of the preliminary hearing into evidence, claiming that the defendant waived his right to confrontation when he waived a jury trial. The court found no specific waiver and thus granted habeas corpus. However, the court apparently used the notion of fairness in due process instead of the confrontation clause to reach this conclusion, for it felt compelled by Wilner v. Committee on Character, 373 U.S. 96 (1963) , which held that a lawyer was guaranteed the right to cross-examine those who testified against him in a state administrative proceeding.
B. The Hearsay Rule and the Right to Confrontation
Historical Interrelationship
Although the language of the confrontation clause is absolute, it has always been interpreted as admitting some exceptions in the hearsay context. 28 The framers may not have intended to establish the hearsay rule itself as the fundamental value of the right to confrontation, but it is reasonable to infer that they were willing to accept the then existing exceptions to the rule as permissible trial practices. However, the assumption that only those hearsay exceptions which existed at the time of the sixth amendment's adoption are constitutional 29 seems without merit. Exceptions to the common-law hearsay rule were devised almost concurrently with the statement of the rule because of a realization that justice otherwise would be defeated.
0 But the established exceptions had gone through a gradual and at times confusing development by the 1790's, and others were still in the process of being refined. 31 To create a constitutional In any event no criminal case could be found in which the exception of pedigree or boundary was used.
The English courts initially received book entries only when made by persons who had died and did not receive the party's own entries even though the party could not have testified himself at trial. See generally 5 WIGM RE § § 1476, 1518. Because of this quirk in the early procedure, the party's books were eventually admitted. However, when the parties were finally permitted to testify, the exception was continued. rule based on an arbitrary date when the law was quite unclear would seem to run counter to the notion of a gradual constitutional reevaluation in light of society's present attitudes.
3 2 Similarly, even if the framers actually considered the exceptions existing in 1791, it does not follow inexorably that the original exceptions are still constitutional.
It has also been suggested that the framers merely meant to place the complete abolition of the hearsay rule beyond the power of legislatures.
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Although the clause, as so interpreted, apparently would not require standards for the admission of specific hearsay, legislatures could easily undermine the entire effectiveness of the hearsay rule by enacting very liberal exceptions.
3 4 This possibility demonstrates that a constitutional evaluation of each exception is necessary to preserve the basic right.
Both the right to confrontation and the hearsay rule reflect the belief that some evidence which might be of probative value should not be admitted unless the declarant has actually appeared in court and has been cross-examined with regard to his sincerity, memory, perception, and ability to communicate.
3 5 When courts have admitted hearsay in criminal trials, they have generally attempted only to fit the evidence within one of the established common-law hearsay exceptions which have developed because of a certain notion of potential trustworthiness, or because of necessity.
3 6 However, the purpose of the common-law exceptions appears to be to facilitate the admission of probative evidence.
3 7 These exceptions have evolved from a weighing of the need to receive the evidence at trial, the unavailability of the declarant, the assumed trustworthiness of the statement, and the risk that the jury will not properly assess the weight to be given to the statement. But in a criminal trial, these considerations must be balanced in light of the requirement of the sixth amendment, which has as its prime goal the protection at trial of an accused faced with the possibility of criminal sanctions. 
Constitutional Standards for Hearsay Exceptions
The trial judge in a criminal case should admit hearsay statements only if the defendant is afforded an adequate substitute for confrontation. 38 The importance of the offered evidence to the litigation, which may be a consideration in civil trials where the courts must finally assess liability for loss, is of no relevance in criminal cases, where the presumption of innocence protects the accused throughout the trial. Moreover, the critical nature of a criminal trial demands that a stricter assurance of trustworthiness and a stricter finding of necessity be established.
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In the establishment of potential trustworthiness, the mere assumption that a situation minimizes the chance of falsification 4 is not sufficient. Judges may properly consider the rationales of the established exceptions, but should not be bound by them. They should particularly not rely inflexibly upon categories based upon assumptions which may be reasonably challenged by objective or psychological tests 41 or upon values which are no longer dominant in our society. And a careful determination of necessity will also insure that apparently trustworthy hearsay will not be admitted when the original declarant could be easily produced.
Finally, the courts must weigh the importance to the defendant of cross-examination of the declarant on the hearsay statement. When the witness is present at trial, the defendant can force him to clarify ambiguities and explain contradictions in his testimony, while the jury is able to observe his demeanor as a factor in assessing credibility. The defendant should not be denied this opportunity unless the issues that would be probed on cross-examination are not generally significant in the trier of the fact's evaluation of the particular evidence. Although issues of credibility are not generally grounds for exclusion of hearsay statements, they are of prime importance in criminal trials because of the greater reluctance to risk misuse by the jury.
However, if the accused has a reasonable opportunity effectively to rebut the effect of the hearsay, and if the likelihood of an inaccurate report of the facts seems slight, hearsay can be admitted without violating the accused's rights.4 Although courts have always been reluctant to admit offered hearsay which did not fall within any of the traditional categories, 43 this reaction is not constitutionally compelled where the court satisfies 38 There can never be a fully adequate substitute for cross-examination, for there is always the possibility that under effective cross-examination a witness will demonstrate to the jury his unsuredness or mendacity. nizing trend toward greater admissibility of hearsay in federal courts).
[Vol. 113:741 itself that the high standards of trustworthiness and necessity and the reasonable assurance that cross-examination would be unavailing have been met.
IlL. THFE CONSTITUTIONALITY OF HEARSAY IN CRIMINAL TImALs
In many instances the innovations of the Uniform Rules of Evidence have relieved the restrictive effect of traditional hearsay exceptions. This sudden development necessitates constitutional analysis not only of the expanded exceptions, but also of the traditional rationales of admissibility.
A. Dying Declarations
The dying declaration exception generally permits the admission of statements of a homicide victim pertaining to the crime if the declarant was aware of imminent death-a mental state which is thought to supply the assurances of trustworthiness. 4 The exception has existed almost as long as the hearsay rule itself. 45 Apparently, most American courts have assumed, in effect, the propriety of this exception either with no real discussion of trustworthiness or with a reliance on the notion that one could not die with a lie on his lips; 46 other courts have stressed only the element of necessity. 47 However, the constitutionality of this exception depends primarily upon the validity of the assumption that the consciousness of impending death compels men to tell the truth.
The assumption that a man could not face the unknown of death with a deceit on his mind was made apparently by good and religious men and gives no credit to the scoundrel or bumbler who seeks revenge or is mistaken even in death. 48 It is unlikely that the moments before death will ever be fully catalogued so that the world knows what goes on in a man's mind. Although it may appear overly skeptical to question a rule based primarily upon a fundamental religious belief in an after-life, the Constitution would seem to require a more objective test of trustworthiness. Notwithstanding the undoubted recognition of this exception by the framers, the existence of a more secular society raises a reasonable doubt whether the declarant felt compelled to speak the truth, a doubt which should be resolved in favor of the defendant. Moreover, when a man is 44 
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near death, his excited state of mind, as well as his physical transformation, may dull his ability to perceive facts and to relate them accurately.
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Notwithstanding these insurmountable objections, all courts, including the Supreme Court, which have considered the point have assumed the constitutionality of this exception. 50 However, the Court has never been forced to make such a specific holding, 51 and it expressed great skepticism about the trustworthiness of dying declarations while holding that the common law would permit a defendant to introduce rebuttal evidence.
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In an attempt to reach a compromise, some courts have indicated that a dying declaration, if uncorroborated, may not sustain a conviction.
5 3 However, this would seem to weaken the necessity justification, which attempts to prevent a guilty defendant from benefiting from the death of the only witness. Other courts treat rebuttal evidence that the declarant was not a religious man as only affecting the weight of the evidence, not its admissibility.5
But this approach seems manifestly erroneous, even if the underlying assumption of the exception is held constitutionally adequate, because substantial evidence of the declarant's lack of religious belief would destroy the rationale for trustworthiness.
Despite the unreliability of dying declarations, the Uniform Rules adopted this exception without constitutional discussion.5 In fact the New Jersey and California studies treat its trustworthiness as a foregone conclusion. However, the Utah study-in what must be an attempt to increase the assurances of reliability-proposed a requirement that the judge find that "the declarant . . . had an adequate opportunity to perceive the event or condition which his statement narrates, describes or explains." 5 6 Although this requirement would not seem to demand an investigation of the declarant's coherence at the time of the statement or of the existence of a bias against the defendant, it is an enlightened first step 49 in searching for a more rational basis for admission than ancient assumptions. The Uniform Rules also extended the dying declaration exception to civil trials, because it had been illogically applied only to homicide cases. 57 Conceding the illogicality of the prior restriction, it is unfortunate that the Uniform Rules would extend and perpetuate the use of an exception of such questionable reliability. Somewhat inexplicably, New Jersey restricted the exception's use to any criminal case.
s Since the basis of trustworthiness is equally doubtful whether the trial is criminal or civil, this partially illogical limitation seems to be based upon an extension of the common-law necessity rationale that a wrongdoer may have removed one of the key witnesses.
B. Excited Utterances
Another exception which is also based upon the assumption that one in an excited state of mind is incapable of premeditation to serve his own interests is that of excited utterances. 59 The specific requirements of the exception all relate to the spontaneity of the statement-it must be made while nervous excitement dominates, and it must relate to the startling occurrences which the declarant observed personally.6 0 Even if it is assumed that excitement prevents a deliberate misstatement, 6 1 the prerequisites for admission under this exception offer constitutionally inadequate protection for the accused.
Psychological studies indicate that excitement may severely impair the declarant's ability accurately to perceive and communicate.
6 2 Although these factors generally go to the weight rather than to the admissibility of trial testimony, they assume greater importance in the hearsay context. When an eye-witness testifies at trial, the defendant's most valuable weapon is the opportunity to probe the witness' subjective abilities so that the jury may consider his responses and demeanor in assessing the credibility of his testimony. It is this opportunity that the right to confrontation seeks to preserve, and it is this opportunity for which an adequate substitute must be provided. And since the eye-witness' ability to perceive accurately is most often as important as his sincerity in asserting the facts when the testimony is weighed, there would seem to be no adequate substitute for having the witness make his assertions in person.
Where the declarant's statement is ambiguous or made under circumstances which raise a reasonable doubt as to his perceptive abilities, such as temporary incoherency caused by the event,
8 the evidence should be excluded. Similarly, if the defendant introduces evidence calling into question the credibility of the statement, the prosecution should have the burden of persuading the judge that cross-examination of the declarant on this issue would not be of significant importance. However, if the judge finds that the statement is unambiguous and was made while the declarant's powers of perception and communication were unimpaired, then it may constitutionally be admitted.
The Uniform Rules' spontaneous and contemporaneous statement exception would admit statements which the judge finds were "made while the declarant was under the stress of a nervous excitement caused by [the] perception [of an event]."
The common-law requirement of unavailability was eliminated, apparently on the notion that an excited utterance is "far superior to an in-court statement tested by crossexamination." 0 6 5 However, the states have been unwilling to adopt the Uniform Rules' proposal without further assurances of adequate trustworthiness. Consequently, the California study recommended the addition of a finding of spontaneity, 6 while New Jersey enacted a version which would require that the statement have been made "in reasonable proximity to the event [perceived] and without opportunity to deliberate or fabricate." 17 However, both additions are merely consistent with the commonlaw assumption of trustworthiness; neither considers the possibility that the excitement might have dulled the declarant's senses.
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To give the accused an adequate substitute for his right to confrontation, the judge should be required to make this additional investigation.
C. Statements Against Interest
A third exception based upon assumptions about human nature is the admission of statements against the declarant's interest. Although it seems reasonable that no man would state a fact which might cause him to suffer financial loss or imprisonment, the Constitution must protect defendants from statements of unreasonable men if there is to be no opportunity for cross-examination. The underlying theory of reliability seems to presuppose the unlikely factual situations in which people are conscious of the ultimate legal implications of their speech. This exception also fails to recognize motives which may cause people to make unfavorable statements about themselves. Since the declarant is not available, the accused cannot effectively probe the truth of the remark or the reasons, however tenuous, for making it. Thus, if the defendant can present persuasive evidence rebutting the trustworthiness of the statement, such as declarant's lack of knowledge of the facts, or an attack on the underlying assumption, such as a motive which may have caused declarant to fabricate, the hearsay should be excluded.
In this area the Uniform Rules expanded the common law to admit statements which "so far subjected [the declarant] . . . to civil or criminal liability" at the time of their assertion "that a reasonable man in his position would not have made the statement unless he believed it to be true." 7 4 Both the Utah and California studies recommended the addition of the common-law requirement of unavailability of the declarant. 75 Although this addition would supply the essential finding of necessity, it does not approach the fundamental problem of finding reliability upon unproved theories of motivation.
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" In response to this difficulty, New Jersey has restricted the exception's use in criminal trials to those which were made by the defendant. 77 As limited, the exception raises no confrontation problems because of the presence of the defendant at the subsequent trial. 
D. Conspiracy
The out-of-court statement of a co-conspirator implicating the defendant has been held admissible when made during the course of a conspiracy, irrespective of whether the defendant was present when the statement was made or of whether the declarant is available at trial. 78 Although the courts impose the additional requirement that the statement must have been made in furtherance of the conspiracy, 79 such statements may be admitted even if a conspiracy was not formally charged, 80 subject only to the condition that the conspiracy be proved by direct evidence. 81 Even if the jury is accurately charged to ignore the statement until it finds a conspiracy and then to consider the hearsay in deciding whether the defendant was a participant, the defendant is inadequately protected because such a complex analysis would seem realistically beyond the jurors' abilities.
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'The admission of a co-conspirator's hearsay statements subject to later "tying up" may perhaps be justified by the difficulties in proving conspiracy.83 But even if the jury is able to comply with the charge, the defendant's guilt may in fact be determined on the basis of hearsay evidence. Most courts make no independent analysis of the reliability of such statements. 8 constitutional issues and held that the judge had not abused his discretion in admitting the statements.
6
Several analogies have been made to other hearsay exceptions to justify the admission of a co-conspirator's statement, but the comparisons are not compelling. 87 For instance, initially to consider these statements as vicarious admissions 88 confuses the relationship among conspirators with that of principal and agent. The practical considerations which justify forcing a principal to adopt, for business and evidence purposes, the statements of his authorized agent 89 are not present with a conspiracy, because its members often lack the power to control or authorize other members' actions.9 0 Nor does it follow that because the substantive law of conspiracy holds one conspirator accountable for all acts during the conspiracy, 91 hearsay of one conspirator can be admitted to show that the defendant was a member of the conspiracy. The confrontation clause cannot be so simply ignored by establishing through hearsay the basic fact necessary to justify the admission of hearsay statements under the substantive law of conspiracy. 92 The fact that the statements are against the interests of the declarant might be a sufficient rationale for admitting his statements relevant to his participation in the conspiracy. 93 But the assumption that reasonable men do not say things against their interests does not logically extend the inference of reliability to a statement against the interest of another person. As in any other context, the members of a conspiracy might incriminate s6Id. at 590. In Scline Chain Theatres, Inc. v. United States, 334 U.S. 110 (1948), which involved no constitutional discussion, the Court stated that as long as the hearsay is made within the limits of the conspiracy and a conspiracy is shown "by independent evidence, these inter-office letters and memoranda were admissible against all conspirators as declarations of some of the associates so far as they were in furtherance of the unlawful project" Id. at 117. Despite the general language of the Schine case and the holding of the Delaney case, the Court has attempted to resist "attempts to broaden the already pervasive and wide-sweeping nets of conspiracy prosecution." Grunewald v. United States, 353 U.S. 391, 404 (1957 Furthermore, the conspiracy situation may provide strong motivation to fabricate with regard to the involvement of innocent parties if the claim of their participation would further the group's ends. Thus this exception must stand on its own justification-which seems simply to be that the secret nature of conspiracy or any joint endeavor necessitates the admission of this evidence. However, the difficulties of proving conspiracy should not justify the abrogation of the right to confrontation.
In light of the lack of an independent rationale or of an adequate substitute for cross-examination to test the truthfulness of a co-conspirator's statements, it might be doubted whether their admission would be constitutional. However, the Constitution would be satisfied if the judge were to make an independent finding of reliability based on the specific case. 95 But the scope of review of such a determination should not be confined by the rubric of trial judges' "discretion." 96
The Uniform Rules broadened the conspiracy exception to admit statements "relevant" to the conspiracy or its subject matter made while the "party and declarant were participating in a plan to commit a crime or a civil wrong" and before its termination These additions would not seem to relieve the doubt about the trustworthiness of these statements. Finally the Uniform Rules' virtual abandonment of any necessity factor by the elimination of the unavailability requirement would seem to make this exception constitutionally unacceptable without further qualification.
E. Prior Testimony
Some hearsay statements are admitted on the grounds that the defendant had a prior opportunity to test the reliability of the statement 94 See generally Levie, supra note 78, at 1172 ("lies and gossip spread during the course of a criminal scheme"). The author also suggests that hearsay during the pendency of the conspiracy should be excluded if the declaration is self-serving. by cross-examining the declarant 0 0 on a similar issue. 10 1 Thus depositions ' 0 2 and testimony given at preliminary hearings 0 3 or at prior trials "D4 will normally be admitted under this rationale. The necessity for the use of the hearsay is assured by a further requirement that the witness must be dead, or, if alive, must not be within the jurisdiction of the court. Several decisions based upon the right to confrontation have been rendered concerning this type of hearsay. 0 6 While the reasoning of these cases is often unenlightening, 0 7 the fact that the defendant has had a prior opportunity to cross-examine supports the holdings that these statements may be constitutionally admitted. It is, of course, true that the jury is unable to consider the demeanor of the declarant in assessing the credibility of his testimony. But with a prior opportunity to cross-examine, the defendant may reveal faults in the memory and perception of the witness or uncover his personal motivations, all of which may indicate the unreliability of his statements. Under the analysis presented in this Note, the defendant's ability to show these weaknesses by independent impeaching evidence would not indicate that other hearsay statements, such as spontaneous declarations, should be admitted if the defendant has impeachment evidence. With prior testimony the fact that declarant himself has explained contradictions or clarified ambiguities in his testimony closely approximates the defendant's opportunities were the declarant present at trial. The resulting high assurance of reliability would seem to provide adequate protection for the defendant. However, the generally reliable nature of prior testimony should not relieve the trial judge of protecting the defendant against potential untrustworthiness. In Mattox v. United States, 10 8 the Supreme Court, employing the common denominator of the dying declaration exception, 1 0 9 upheld the admissibility of prior testimony, although the defendant was prohibited from impeaching the dead witness' testimony because he had not laid a proper foundation at his first trial." 0 However, it seems unjustifiable to deny the defendant the right to impeach the hearsay testimony. If the defendant is denied his right to cross-examine the witness at trial, he should be permitted to present to the jury the same evidence, relevant to its determination of the weight to be given the hearsay statement, that he would have been able to present if the declarant had been actually present. Similarly, if the defendant uncovers new evidence bearing upon the credibility of the declarant, the judge should determine whether the trustworthiness of the prior testimony has been so impaired that it would be unreasonably prejudicial if the defendant were denied the right to question the declarant before the jury."' On the other hand, the question remains whether the trial judge's independent consideration of the reliability of hearsay statements may properly result in the admission of prior testimony, even where the defendant did not have a prior opportunity to cross-examine. In Young v. United States," 2 which held that the introduction of the witness' grand jury testimony as probative evidence while the witness was on the stand at the trial violated the defendant's right to confrontation, the court emphasized that the defendant had not been able to cross-examine the witness 108 156 U.S. 237 (1895). 109 The Court stated that "no one would have the hardihood at this day to question" the admissibility of the dying declaration. Id. at 243. [T]o say that a criminal, after having once been convicted by the testimony of a . . . witness, should go scott free simply because death has closed the mouth of that witness, would be carrying his constitutional protection to a unwarrantable extent. The law in its wisdom declares that the rights of the public shall not be wholly sacrificed in order that an incidental benefit may be preserved to the accused. at the grand jury hearing."
3 But where the witness is unable to remember the facts presented in his prior testimony, the record may be admitted if the court finds that the testimony was given under such circumstances as to insure its trustworthiness."
4 Under these circumstances the defendant can probe the witness himself as to motivation to fabricate and his general perception.
Another consideration which should be determinative of the admissibility of prior testimony is the identity of parties and issues at the prior hearing. In Kirby v. United States," 5 the Supreme Court held that the admission of the record of the trial at which defendant's alleged accomplices were convicted to prove the existence of the crime was constitutionally impermissible." n Although the interest of the defendant on this issue was identical to the interests of the defendants at the prior trial, the confrontation clause would seem to require that a defendant not be bound by the adequacy of the representation of another party. Even if the defendant had been a party to the prior proceeding, the courts should also require that the issues in the two proceedings be similar. Cross-examination on an issue not in the trial may not only be tactically dangerous, but it would undoubtedly be held to be irrelevant."
7 Yet the Commissioners did not see fit to impose any identity-of-parties requirement in the Uniform Rules' exception for depositions and prior testimony, despite the obvious abridgment of the right to confrontation." 8 The states which have considered the Uniform Rules' proposal have either questioned the constitutionality of this exception or taken moves to avoid the issue. The Utah Commission's notes to this exception state that no exception is designed to violate the constitutional right to confrontation," 9 and the Kansas enact- (1957) , the Court of Claims held that the testimony given at a courtof-inquiry was constitutionally admissible at a subsequent court-martial even though the incentive to defend oneself might not be as great at a court-of-inquiry. Although it might be doubted whether the incentives to defend are in fact different because of the possible damaging effect on a military career resulting from a court-of-inquiry, the defendant actually had an opportunity to cross-examine which he should have exercised as effectively as possible. 1 and the California recommendation 12 met the issue positively and restricted the use of former testimony by the prosecutor in criminal trials to instances when the present defendant was a party to the prior proceedings and had the opportunity for cross-examination with an interest and motive similar to that of the subsequent proceeding. Leaving aside the constitutionally necessary identity-of-parties requirement it is interesting to note that this exception has evoked more constitutional discussion on the part of the revisors than any other,m yet it is the only exception where there has at least been a confrontation.
F. Prior Judgments
The instances of using prior judgments in subsequent criminal trials will be few, except in the habitual criminal situation,1 24 because criminal charges are normally joined and criminal trials normally precede civil trials3m The introduction of a prior judgment in a subsequent criminal trial poses a possible violation of the defendant's right to confrontation.12 6 Such evidence is hearsay when it is offered to prove the truth of an element contained in the judgment which the defendant cannot presently crossexamine.
2 7 The judicial policy of putting an end to litigation over the 2 CAL. STUDY 314-15 recommends the division of this exception into two subsections: 63(3), former testimony offered against a party to the former proceeding; and 63(3.1), former testimony offered against a person not a party to the former proceeding. Both CAL. STUDY 450 and 1963 N.J. REPORT 139-45 contain extended discussion as to the applicability of the right to confrontation to this hearsay exception. The New Jersey study concludes by doubting its constitutionality if applied to other than the original parties.
12 Even the Uniform Rules Commissioners raised this doubt See UNIFoRM RUmE OF EviDENcE 63(3), comment.
124 Some state legislatures have determined that two or more convictions characterize a criminal as habitual. But these statutes do not really raise a significant confrontation problem, for a copy of the judgment would seem to offer few opportunities for inaccuracies. The judgment itself is being offered into evidence at the second trial simply to show that the defendant had been convicted, which would not affect the conviction at the second trial, against which the defendant has a complete chance to defend. It would, however, affect the sentencing. See subject matter and the defendant's prior opportunity to defend himself might be used to justify this exception to the hearsay rule.'
8 By analogy to the above discussion on prior testimony, if the prior party was someone other than the present defendant, acceptance of the former judgmenteven assuming an equal motivation for the first party to defend-would deny to the present defendant that guarantee which belongs only to him. M ' Furthermore, the defendant should always be permitted to offer evidence to rebut the effect of the judgment.
The confrontation guarantee would probably be satisfied if the present defendant had an adequate opportunity and incentive to defend himself on an identical issue in a prior criminal trial. Under these circumstances litigation of the issues would have provided the first jury with all that the second jury would have. 131 If the prior judgment was rendered in a civil case, however, it should not be admitted in a criminal case because of the danger that a jury may overemphasize its probative value by not comprehending the less rigorous burden of proof. Moreover, the pressures to settle or compromise a civil action are so great, especially where the damages are likely to be inconsequential, that it would be unreasonable to consider the defendant's previous presentation as an adequate substitute for his present right to confrontation.
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Similar doubts about the constitutionality of admitting a prior judgment would arise if the first trial had been for a minor criminal offense, such as many traffic or nuisance violations, x33 where the defendant might have pled guilty to avoid further expenses of litigation. Where the prior judgment is entered upon a guilty plea, the probative weight of the evidence depends upon assumptions similar to those underlying the declarationsagainst-interest exception,' 3 4 rather than upon an earlier jury's weighing of fully contested evidence. The subsequent death of a traffic-accident victim, resulting in an indictment for manslaughter, would expose a defendant to a heavy burden of rebuttal if the court admits his guilty-plea conviction on a prior reckless driving charge. In view of the existence of motives other than consciousness of guilt which would lead a defendant to enter a guilty plea in these cases, these judgments should not be used to shift the burden of persuasion.
The formulation of the prior judgments exception in the Uniform Rules permits the admission of a prior conviction of a felony to prove a fact essential to sustain the judgment.:' t The Commissioners realized that they had gone beyond most common-law rulings in this area and purposely that evidence fits the statutory definition of "business records" should not of itself determine that it is constitutionally admissible. The reliance upon records in the business world seems to depend more on the same necessity which justifies their admissibility at trial, rather than any intrinsic trustworthiness of business accounting and reporting systems. Thus, if the defendant can sufficiently demonstrate to the court that the record may be unreliable, it should be excluded. Although several of the statutes provide that such evidence concerning trustworthiness goes only to the weight to be given the record and not to its admissibility,lss the judge should be free in a criminal trial to exclude evidence if it appears to him that the defendant will be significantly prejudiced by not having an opportunity to cross-examine someone who presently remembers the transaction.
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The Uniform Rules qualify the standard business records exception by requiring the judge to find that "the sources of information from which [the records were] made and the method and circumstances of their preparations were such as to indicate their trustworthiness." 17 The great significance of this formulation is that the defendant's evidence showing the untrustworthiness of the offered business records is no longer restricted to the weight to be given the hearsay. Thus the trial judge may exclude the hearsay when its trustworthiness does not meet the high standards demanded by the right of confrontation.
The Uniform Rules require no finding of unavailability, apparently because of the belief that facts recorded soon after the occurrence of an event will be more accurate than testimony at trial. However, the California study correctly recommended that the custodian of the records must testify as to their identity and mode of preparation.' 55 In view of the importance to the defendant of showing the unreliability of the record, he should not have the burden of finding and producing the proper witnesses. The Constitution would seem to require some showing of extreme inconvenience or impossibility in not producing the maker of the records to give direct testimony-particularly when the records are essential to the prosecution's case.'
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H. Official Records
When writings or reports of public officials are made under official authority, they will normally be admitted as probative evidence without 15 E.g., 28 U.S.C. § 1732 (1958 
1963).
If the makers were required to take the stand, they could always refresh their memory with the writing. UNIFoRm RULE OF EVIDENCE 63(1). production of the original maker being required.
0°
The necessity for this exception is usually expressed in terms of the inconvenience to certain officials and the resulting general disruption of public business;1 6 1 the assurances of trustworthiness derive from the official's responsibility to the public to make accurate records 12 and the public's opportunity to correct mistakes. 1 6 Although courts have in general held this exception constitutional,'6 the mere label of "official record" should not eliminate the need for a strict appraisal of the truthfulness of the record.
The momentous events of a man's life, birth, marriage, and death are officially and publicly recorded,:es and so it is not constitutionally unreasonable to produce these documents to prove the facts stated therein rather than a doctor or minister whose memory may have failed. 6 However, when the record is not open to public inspection, when there is no duty to report, or when the report is too evaluative' 67 the accused might be denied his right to confrontation. Should the accused in a murder trial whose defense is suicide be forced to have the coroner's report that death resulted from homicide admitted without an opportunity to cross-examine its maker on the reasons for his conclusion? ' 68 Even with an official's lack of motivation to falsify, the introduction of his out-of-court opinions 'aas opposed to his routine recordation of facts-raises crucial questions of memory, perception, and method of analysis. If the defendant can ade-quately demonstate to the court that an effective cross-examination might sufficiently challenge this testimony, it would seem that the confrontation clause requires that the evidence be excluded.
Under the Uniform Rules reports or findings of fact made by public officials are admissible if the official had a duty to make the report, and if it was his duty "(a) to perform the act reported, or (b) to observe the act, condition or event reported, or (c) to investigate the facts concerning the act, condition or event and to make findings or draw conclusions based on such investigation." 170 In light of the constitutional objections to the admission of evaluative reports, 171 it is unfortunate that the Commissioners expanded the common-law exception, especially where a conclusion is not based upon first-hand information, to include such evaluative statements. Perhaps in response to objections based upon the declarant's right to confrontation, the various state studies have significantly limited the exception's scope. The Utah study excluded traffic accident reports entirely and specifically limited the use of the admissible writings to the factual data contained therein.
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Similarly, the New Jersey tentative adoption limited the use of the reports based upon investigation to their statistical findings. 178 Kansas did not adopt this exception at all. The California study discarded the Uniform Rules' formulation and recommended that reports be admitted if, in addition to the normal duty requirement, the judge finds that the record was made soon after the time of the act or event, and that the sources of information and method of preparation were such as to indicate its trustworthiness. 174 The comments indicate that this modification was designed to allow evaluative reports. 175 However, the judge's finding of trustworthiness, in this instance, would seem to take no account of ill-considered conclusions by the official or defects in perception in his sources of information, and thus would not meet the necessary confrontation standards.
I. "Necessity"--U-niform Rule 63(4)(c)
In another effort to unchain the hearsay rule, the Uniform Rules established a virtually new exception entitled "necessity," which had its only basis in several statutes allowing hearsay in civil trials if the declarant had died. declarant who is unavailable, "narrating, describing or explaining an event or condition which the judge finds was made by the declarant at a time when the matter had been recently perceived by him and while his recollection was dear, and was made in good faith prior to the commencement of the action." 177 In the comment to this exception, the Commissioners emphasize that it was so drafted "to indicate an attitude of reluctance and require most careful scrutiny in admitting hearsay statements under its provisions." 178 Several recent civil decisions, apparently following the spirit of this section, have relied upon the "necessity" of the case for the probative use of hearsay. 1 79 In their appraisal of this exception, the states were primarily concerned with protection of the defendant's constitutional rights.
8 0 New Jersey's adoption, in fact, restricted further its study's recommendation that the exception be applied only to civil cases, by permitting such hearsay in civil cases only when the declarant is dead.""' The California commissioners recommended its rejection, presumably, however, because of a fear of abuse in personal injury cases.'82 The Utah study recommended adoption only if the statements were restricted to writings.'8 And Kansas adopted the exception, but required an additional finding by the judge that the declarant had "no incentive to falsify or to distort." 184 While such a finding would seem to be encompassed by the notion of "good faith," this specific requirement further cautions the trial judge to provide an adequate substitute for the accused's confrontation guarantee.
This new exception provided by the Uniform Rules has been both approved 8 5 and criticized' 88 by authorities who have considered its potential effect upon the right to confrontation. One commentator, who has questioned the constitutionality of the "necessity" exception, was particularly critical of the complete lack of an objective indication of trustworthiness.
8 7 Clearly, a test which would allow the whims of a judge to
